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OFFICE OF GENERAL COUNSEL 
WASHINGTON, D. C. '20301 

May 20, 197 6 


MEMORANDUM FOR MR. LATIMER 
SUBJECT? NSCID Markings 


In response to your request, I have reviewed *e P^poeel that the 
National Security Council Intelligence Decagons (Uf CIDa) cont ^ 
addition to security classification mailings, n . , quceested 

protected from disclosure by a specified statute. See 3 * ' y.g.c. 

notations in Attachment A which refer to 50 U.S. G., WWW. 

403 g. , IS U.S.C. 798(a)(3), and Public Daw 86-36., 

In my judgment the inclusion of app^^e Watio^mtdm NSCIDs, 

indicating that the material is specifically aenp , Freedom of 

by statute, would aid the Government m defending against F 

Information Act suits to compel disclosure. j ; 

The Freedom, of Information Act, 5 U.S. C. ^552^ ^-^"(A) ^pfcificaUy 
to exempt from public disclosure matters that are U P . 

required by Executive order to be kept secret m the interest of Me 

national defense or foreign policy; and <B) are In feet 1 %**£?£££: 
fied pursuant to such Executive order." Previous to the 19M Amend 

mem's to that Act, the Government was oniy ‘h"o) notellL 

As the 1974 Conference Report (Senate record waa marked' 

Government is not only required to estaolish thac also & 

•* - r “ 

support of the latter, the Government must e^abl | Rec# H 108(S5 

to support its classification determination. ( >• through 

indxT 7 n 1974U In some instances this may -be do S 

(Novembei 2U, iu sun v mm-t mav order tlie records 

testimony and affidavits, and in others, the Court np/ 

t ur ned over for its personal review in camera. ■ 
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Klaus ar>d Halperin v. National Security Council and Kissinger , U. S. Dist. 

Ct, of D. C. , Civil Action 75-1093, which is now; being litigated, involves 
a challenge to the Government's refusal to declassify and release NSCIDs 
published February 17, 1972, The NSCIDs contain the securiey classifi- 
cation marking's required by Executive Order, but no statement that the 
Directive is protected from disclosure under a designated statute. 

The Freedom of Info rmation Act also permits an'jagency to exempt from 
public disclosure matters that are "specifically exempted from disclo- 
sure by statute. " H. Kept. 1497, 89th Cong. , 2d'Sess., p. 10 states 
that there are "nearly 100 statutes or parts of statutes which restrict 
public access to specific Government records. These would not be modi- 
fied by the public records provisions of S. 11 60 (Which became the i ree- 
dom of Information Act)." 

The Attorney General's memorandum on the Public Information Section of 
the Administrative Procedure Act, June 1967, commented that there 
were a wide variety of statutes which restrict disclosure, and cited spe- 
cific examples, including 50 U.S.C. 403g. which : exempts publication or 
disclosure of the CIA organization, its functions, i ov its personnel. 

In a Committee Print, "Federal Statutes on the Availability of Informa- 
tion", by the House Committee on Government Operations, 86th Congress, 
Second Session, March I960, there appears a number of statutes which 
prohibit public disclosure on the grounds of national security. 50 U.S.C. 
403g. is again cited, as is 18 U.S.C, 798 which prohibits disclosure of 
communications intelligence information. Although not cited in either 
compilation it is apparent that Public Daw 86-3 6 (which exempts disclo- 
sure of National Security Agency organization, functions and personnel) 
deserves the same recognition as its CIA counterpart statute, 50 U.S.C. 
403g. . ! 

\ 

Turning to the case law on the subject, there are a number of decisions 
supporting the statutory exemption provision. Administr ator., Federal 
Aviation Administration v. Robertson , 95 S. Ct. 2140 (1975) noted (p. 2148) 
that "when Congress amended the Freedom of Information Act m 19/4, it 
reaffirmed the continued validity of this particular Exemption, covering 
statutes vesting in agencies wide authority." 50 U.S.C. 403(d)(3), 50 
U.S.C. 403(g) and Public. Law 86-36 are such statutes. 

In Richardson v. Sp ahr , et al. , U.S. Dist.. Ct. W. Dist. Pa. (Jaivuai y j 0, 
1976), Civil Action 75-297, the Court granted the Government's motion 
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io. -mmary judgment on the grounds that the Frepdom 

specifically exempts from disclosure financial records whxch reflect CltV 
transactions from five inception of the »g.ncy; S^aicaUy <=uv. 

Om statutes, 50 U.S.C. 403g; 50 U.S.C. 403, (b), ; 50 V S C 403JW 
in the words of the court "clearly and unequivocally reflects the pp 
ongress for the secrecy Solved in fund ng ar^ope atmg 


of Congress for the secrecy mvoivcu r ~ thG re sponsi- 

operations.” Also cited in support of denying the Request was 
bUity of the Director of Central Intelligence to Protect ^taixgence 
and methods from unauthorized disclosure. 50 Wb. C 403 (d) ( ). 


A similar holding was made in Phillipp_i v. CIA, U.S. Diet. Ct. for D. C. 

(1975), Civil Action 75-1265. When 

in in c&mcxcx exa. 17:11 viation o£ coitAin O v . •, 

objected. Afi^tiewing the agency's affidavits. f the Plaintiff 

any materials which fit the description of materia^ sou 1 - by th ^ 

are exempt under the "statutory exemption", oitaM Adm»n»t.^ °V ^ 

Aviation Admini stra^v. |2^S| 

509 F. 2d 1362, cert, denied, 95 S. Ct libS [19 ) Civil Action 

Court holdings are to like effect. BnchracA v- CQ and ^ 

75-37 27 , and Weis s man v. CIA , et al. Civil Ac 'lpn 
Richardson and Phillippx cases have been appealed. 


In summary, the legislative 

case law support the proposal that if NSC !D do extent sc ^ As 

protected by the aforementioned statutes, they should g ity classi „ 

Licated heretofore, proving that documents are exempt on sc > 

fication grounds ie more difficult under 50 U.S.C.. 352b n dlscio- 
existence of a statute which specifically exempts^nformatio A dl tor, 

sure. As Justice Stewart noted in his concurring opu— - 

Aviation Administration v. Robertson (supra), As maltms 
when an agency asserts a rig tte withhold informal on based on a apt 

statute of the kind described in Exemption 3. ^J°Atual existence of such- a - : 

mined in a district court's — “Sf* protective, or inadvertent the enact- 

statute, regardless of how unwise, aeif-proteewe, 

jnent might be." 


[Mutf 




Robert T, Andrews 

Senior Advisor to the General Counsel 
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Thl^^irecUvo, authorized by the National Security 


Council, relates to Intelligence sources and methods, as defined 


! \ | 

in 50 U, S. C, 403(d)(3), which, by statute and this directive, the 


Director of Central Intelligence' is directed to protect frpm 


disclosure. 


\ a 

This directive, authorised fcy the National Sep urity Council, 

, • •• I fi.-' - .■ ■ 


pertains to functions to be performed by the Central intelligence 


| ' i- i . , ; 

■Agency and the Director of Central Intelligence i which tie Director. 


is likewise directed to protect from disclosure py 50 U, S', C, 403g 
: ' * ! ..•nil 


and this directive!, 


This directive (s) relates to communicatlor s intelligence which 


by statute, 18 U. S, C, 798(a)(3), and this directive are exempt 

| i. 

from disclosure*, It also pertains to thp organisation or function 

j • 

or activities of the National Security Agency which are protected- 


: 1 ’ 

from disclosure under P, L, 86-36. 


j : ■ I* Additionally acting pursuant to E, O, 11652 the National -Security 

•" \\< . ' j ■ ' 1 ' ’ • 1 ti 


Council has classified this directive at the leve^ of „ • 

op tho grounds that its disclosure could reasonalby be expected to 


cause ~1. * : * ' ' damage Ccfthb: national security, • .. , 

addendum *■ .. ^ ■' ■ ' ■ 


y The General Counsel recdhimbhds that the third. paragraph of Attach™ 

■ I ! ■ - - _ . . . * . m l • . * .* ■ • . •* ... . JL I 11 — d. _ ^ Z\* ^3 J- A »->■ .'l /> T (* 1. 


!.f • h • X 'fr]A : . be modified so that the notations ■/ would nothe confined to the specifb 
I . . vP ' ; • statutes cited. Instead, it \vo\ild state that the information is protecte< 


*' by statutes, includiiig among others 18 ThS.C. 7 98(a)(3) and Public 
V .-'Liw 86 - 36 ; ij'/?. J r . — - U» .. ../a , 


... 


. .... r ' • ' ■ . r> - r ■ 
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REMARKS: 


I seem to have convinced somebody 
at DoD . 


Ernie 
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